INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF WEST VIRGINIA

SHANE MACK LOWRY,
Plaintiff,

V. Civil Action No. 1:04cv60
(Judge Bailey)

B.A. BLEDSOE, ALICE LOWE,
CAPTAIN BETLER, CHAPLAIN
WEIDMAN, CHAPLAIN KOWALCYK,
GENERAL FOREMAN ARMSTRONG,
Defendants.

OPINION/REPORT AND RECOMMENDATION

The pro se plaintiff initiated this case on March 31, 2004, by filing acivil rights complaint
against the above-named defendants. On May 5, 2005, the undersigned conducted a preliminary
review of thefile and determined that the plaintiff wasalleging that the defendantsviolated his First
Amendment right to freely practice the Wiccareligion for the following six reasons:

(1) the defendants refused to provide him with necessary Wiccan worship materials;*

(2) theprison’ sreligiouslibrary does not contain Wiccan reading and video materials, even
though it contains religious literature and videos of all other religions;

(3) the Wiccan community is permitted lesstime in religious prayer services than inmates
practicing other religions,

(4) General Foreman Armstrong ordered that the Wiccan fire pit be dismantled without

permission from the Warden because he was short of cinder blocks;

! Those materials include: (1) Book of Shadows (Holy Wiccan Book); (2) Divination tool (tarot
cards); (3) itemsto honor the elements of nature; (4) feather (herb) air; (5) anointing oils; (6) bell; (7)
candles -- black and red, etc.; (8) drum; (9) herbs, sage, cedar, lavender, etc.; (10) icon (picture statute of
the sacred, goat skull with horns; (11) rattle; and (12) taberred. Complaint at 4.



(5) hisrequest to haveaWiccan High Priestess blessthe desecrated groundswas denied; and

(6) there is no Wiccan representative to offer weekly and monthly services and Wiccan
religious holiday services.

Moreover, pursuant to the exhaustion requirements of the Prison Litigation Reform Act
(PLRA), theundersigned found that the plaintiff failed to exhaust ground two regarding theprison’s
lack of Wiccan reading material, ground threeregarding the Wiccan community being permitted less
timeinreligious prayer services, ground four regarding the dismantling of thefire pit, and ground
five regarding the failure to obtain a Wiccan High Priestess to bless the desecrated ground. Asto
ground one regarding the failure to provide religions materias, and ground six regarding when
services are held and the failure to provide a Wiccan representative to conduct such services, the
undersigned determined that those claims appeared to be exhausted and that the defendants should
be made to file an answer with respect to those claims. Accordingly, the undersigned issued a
Report and Recommendation that day, making the af orementioned recommendationsto the District
Judge.

On January 4, 2006, the Honorable W. Craig Broadwater,> United States District Judge,
adopted the undersigned’s Report and Recommendation in its entirety and dismissed without
prejudice grounds two, three, four and five. In addition, Judge Broadwater ordered the defendants
to file an answer to the claims raised in grounds one and six.

OnJanuary 22, 2007, the plaintiff filedaMotion for Immediate | njunctioninwhich hestates
that he isbeing held in the Special Housing Unit (* SHU”) pending investigation and requests that

he, and all other inmates being similarly held, be immediately released.

2 The case has since been reassigned to the Honorable John Preston Bailey, United States District
Judge.



On April 18, 2007, the defendants filed a Motion to Dismiss or, in the Alternative, for
Summary Judgment. Consequently, the Court issued a Roseboro Notice on May 2, 2007, advising
the pro se petitioner of hisright to file a response to the defendants’ dispositive mation.

The petitioner filed hisresponse on May 16, 2007. Accordingly, thiscaseisnow beforethe
undersigned for a Report and Recommendation on the pending motions.

|. The Pleadings

A. The Complaint®

With respect to ground one, the plaintiff asserts that he has been practicing the Wicca
Religion for over twenty years. Complaint at 3. In order to appropriately practice hisreligion, the
plaintiff asserts that he has requested that certain religious worship items be made available at the
camp facility at which heisincarcerated.* 1d. at 4. The plaintiff asserts that upon his request, he
wasinformed by Chaplain Kowal cyk that theseitemshave been approved for inmatesat the secured
facility. 1d. The plaintiff, however, complains that these items are not available to inmates at the
camp facility. Id.

With respect to ground six, the plaintiff asserts that he has requested that Wiccan inmates

be provided with a Wiccan representative to conduct services.” In addition, the plaintiff assertsthat

3 Because grounds two through five have been dismissed, the undersigned will limit the
discussion of the complaint to only the remaining grounds.

* The plaintiff isincarcerated at the Gilmer Federal Correctional Institution (“FCI-Gilmer”) in
Glenville, West Virginia. FCI-Gilmer consists of a secured medium security facility and a separate camp
facility. The plaintiff isincarcerated at the camp facility.

® The plaintiff does not specifically allege this claim in this complaint. This claim, however, is
apparent from areading of the plaintiff’ s administrative remedies attached to the complaint. Because a
pro se plaintiff’s pleadings are to be construed liberally, see Hainesv. Kerner, 404 U.S. 519 (1972), the
Court has construed the complaint to include this issue.
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he asked that the time for Wiccan servicesbe moved.® The plaintiff contendsthat his requests have
been denied and that the denial of such requestsviolateshisright to freely practicehisreligion. The
plaintiff also contendsthat the Wiccan religionistreated differently than other, more conventional,
religions.

B. The Defendants Motion

In their motion, the defendants’ assert that the plaintiff has failed to properly exhaust his
administrative remedies, hasfailed to state aclaim upon which relief can be granted, and, assuming
arguendo, that a constitutional claim has been stated, that the defendants are entitled to qualified
immunity.

C. ThePlaintiff’s Reply

Inhisreply, the plaintiff assertsthat heisobjecting to the defendants’ motion on the grounds
that the defendants' have had over three years and six time extensions in which to respond to the
clams in the complaint. The plaintiff asserts that he has provided the Court with “plenty of
evidence” of the favoritism and unjust treatment he has received and how his requests have been
ignored while similar requests by other religions have been granted. Thus, the plaintiff asserts that
he is entitled to plead his case in a court of law and that the defendants’ motion should be denied.

1. Standard of Review

A. Motion to Dismiss

In ruling on amotion to dismiss under Rule 12(b)(6), the Court must accept astrue all well-

pleaded material factual alegations. Advanced Health-Care Services, Inc., v. Radford Community

Hosp., 910 F.2d 139, 143 (4™ Cir. 1990). Moreover, dismissal for failureto state aclaimis properly

6 See note 5, infra.



granted where, assuming the facts alleged in the complaint to be true, and construing the allegations
inthelight most favorableto the plaintiff, it isclear asamatter of law that no relief could be granted
under any set of factsthat could be proved consistent with the allegations of the complaint. Conley
V. Gibson, 355 U.S. 41, 45-46 (1957).

When amotion to dismiss pursuant to Rule 12(b)(6) is accompanied by affidavits, exhibits
and other documents to be considered by the Court, the motion will be construed as a motion for
summary judgment under Rule 56 of the Federa Rules of Civil Procedure.

B. Motion for Summary Judgment

Under the Federal Rules of Civil Procedure, summary judgment is appropriate “if the
pleadings, depositions, answers to interrogatories and admissions on file, together with the
affidavits, if any, show that there is no genuine issue as to any material fact and that the moving
party is entitled to a judgment as a matter of law.” Fed.R.Civ.P. Rule 56(c). In applying the
standard for summary judgment, the Court must review all the evidence*inthelight most favorable

to the nonmoving party.” Celotex Corp. v. Catrett, 477 U.S. 317, 322-23 (1986). The Court must

avoid weighing the evidence or determining the truth and limit itsinquiry solely to adetermination

of whether genuineissues of triablefact exist. Andersonv. Liberty Lobby, Inc., 477 U.S. 242, 248

(1986).

In Celotex, the Supreme Court held that the moving party bears the initial burden of
informing the Court of the basis for the motion and of establishing the nonexistence of genuine
issues of fact. Celotex at 323. Once “the moving party has carried its burden under Rule 56, the
opponent must do more than simply show that there is some metaphysical doubt as to material

facts.” Matsushita Electric Industrial Co. v. Zenith Radio Corp., 475 U.S. 574, 586 (1986). The




nonmoving party must present specific facts showing the existence of agenuineissuefor trial. 1d.
This means that the “party opposing a properly supported motion for summary judgment may not
rest upon mereallegationsor denialsof [the] pleading, but ... must set forth specific facts showing
that there is a genuine issue for trial.” Anderson at 256. The “mere existence of a scintilla of
evidence’ favoring the non-moving party will not prevent the entry of summary judgment. Id. at
248. Summary judgment is proper only “[w]here the record taken as a whole could not lead a
rational trier of fact to find for the nonmoving party.” Matsushita, at 587 (citation omitted).

[Il. Analysis

A. Defendants Armstrong, Betler, L owe and Bledsoe

Liability in a Bivens case is “personal, based upon each defendant’s own constitutional

violations.” Trulock v. Freeh, 275 F.3d 391, 402 (4th Cir.2001)(internal citation omitted). Thus,

in order to establish personal liability under Bivens, aplaintiff must specify the acts taken by each

defendant which violate his constitutional rights. See Wright v. Smith, 21 F.3d 496, 501 (2d Cir.

1994); Colburnv. Upper Darby Township, 838 F.2d 663, 666 (3™ Cir. 1988). Some sort of personal

involvement on the part of the defendant and acausal connection to the harm alleged must be shown.

See Zatler v. Wainwright, 802 F.2d 397, 401 (11" Cir. 1986). Respondeat superior cannot formthe

basis of aclaim for aviolation of aconstitutional right in aBivens case. Rizzo v. Good, 423 U.S.
362 (1976). Instead, the plaintiff must specify the acts taken by each defendant which violate his

constitutional rights. SeeWright v. Smith, 21 F.3d 496, 501 (2d Cir. 1994); Colburnv. Upper Darby

Township, 838 F.2d 663, 666 (3" Cir. 1988).

Nonetheless, in Miltier v. Beorn, 896 F.2d 848, 854 (4™ Cir. 1990), the Fourth Circuit

recognized that supervisory defendants may beliablein aBivens action if the plaintiff shows that:



“(2) the supervisory defendants failed to provide an inmate with needed medical care; (2) that the
supervisory defendants deliberately interfered with the prison doctors’ performance; or (3) that the
supervisory defendantstacitly authorized or wereindifferent to the prison physicians constitutional
violations.” In so finding, the Court recognized that “[s|upervisory liability based upon
constitutional violationsinflicted by subordinatesisbased, not upon notionsof respondeat superior,
but upon arecognitionthat supervisory indifferenceor tacit authorization of subordinate misconduct
may be a direct cause of congtitutional injury.” 1d. A plaintiff cannot, however, establish
supervisory liability merely by showing that asubordinate was deliberately indifferent to his needs.
Id. Rather, the plaintiff must show that the supervisor’s corrective inaction amounts to deliberate
indifference or tacit authorization of the offensive practice. 1d.

In grounds one and six, the plaintiff does not allege any personal involvement on the part
of defendants Armstrong, Betler, Lowe, or Bledsoe.

As to defendant Armstrong, the plaintiff asserts that Armstrong was responsible for the
dismantling of thefirepit. That claim, however, wasdismissed on preliminary review for thefailure
to exhaust.

As to defendant Betler, the Court can find no mention of this defendant anywhere in the

complaint, other than the caption.’

" For this reason, the plaintiff’s claims against defendant Betler are also dismissible under Rule 8
of the Federal Rules of Civil Procedure. Pursuant to Rule 8(a), “[a] pleading which sets forth a claim for
relief, whether an original claim, counter-claim, cross-claim, or third-party claim, shall contain (1) a short
and plain statement of the grounds upon which the court’s jurisdiction depends. . . (2) ashort and plain
statement of the claim showing that the pleader is entitled to relief, and (3) a demand for judgment for the
relief the pleader seeks.” (Emphasis added). “And, athough the pleading requirements of Rule 8(a) are
very liberal, more detail often isrequired than the bald statement by plaintiff that he has avalid claim of
some type against defendant.” Migdal v. Rowe Price-Fleming International, Inc., 248 F.3d 321, 326 (4"
Cir. 2001) (citation and internal quotations omitted).

As noted above, the plaintiff names Captain Betler as a defendant in this action simply by listing
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As to defendants Bledsoe and Lowe, it appears that the plaintiff’s claims against those
defendants arise merely due to their positions as the former Warden and Camp Administrator,
respectively.® However, the plaintiff has not provided any evidence that these defendants tacitly
authorized or were indifferent to an alleged violation of his constitutional rights.

Furthermore, to the extent that the plaintiff may be asserting that defendants Bledsoe or
Lowe violated his constitutional rights by denying his institutional grievances, that claim is also
without merit asthisis not the type of personal involvement required to state aBivens claim. See

Paige v. Kupec, 2003 WL 23274357 *1 (D.Md. March 31, 2003).

Accordingly, the plaintiff cannot maintain his claims against defendants Armstrong, Betler,
Bledsoe, or Lowe, and those defendants are entitled to judgment as a matter of law.

B. Defendants Weidman and K owalczyk

1. Exhaustion

Upon apreliminary review of grounds one and six, the undersigned found that grounds one

and six appeared to be exhausted because the petitioner filed those claims at al threelevels of the

the Captain’s name in the caption of the case. The plaintiff provides no explanation in the body of the
complaint, or elsewhere, to show how this defendant participated or was otherwise involved in any
violation of the plaintiff’s constitutional rights. Such a bald statement that the plaintiff is entitled to relief
from this defendant without any factual support isinsufficient under Rule 8. Accordingly, the plaintiff
has insufficiently pled his claim against defendant Betler and that defendant should be dismissed. See
Weller v. Dept. of Social Servs., 901 F.2d 387 (4™ Cir. 1990) (dismissal proper where there were no
allegations against defendants).

8 A suit against a government agent acting in his official capacity is considered a suit against the
United Statesitself. Kentucky v. Graham, 473 U.S. 159, 165 (1985). Where damages are sought against
federal defendantsin their official capacities, the case is deemed as being against the United States.
Dugan v. Rank, 372 U.S. 609 (1963). However, “[t]he United States, as a sovereign, isimmune from suit
save asit consentsto be sued.” United Statesv. Sherwood, 312 U.S. 584, 586 (1941) (citations omitted).
The United States has not waived its sovereign immunity from liability for an award of damages arising
from alleged violations of the Constitution. FDIC v. Meyer, 510 U.S. 471, 485-86 (1994). Accordingly,
plaintiffs Bivens claims against the defendantsin their official capacities are barred by the doctrine of
sovereign immunity.




Bureau of Prisons’ (“BOP’) formal administrative remedy program. Dckt. 12 at 5. It was noted,
however, that the final disposition of the plaintiff’s claims at the Central Office level was unclear.
Id. Therefore, the undersigned recommended that the defendants be made to answer these claims.
Id.

In their motion to dismiss, the defendants’ now assert that, in fact, grounds one and six were
not exhausted because although the petitioner filed those claims at all levels of the program, his
Central Office remedy was rejected. Because the plaintiff failed to rectify the procedural
deficienciesin his Central Office remedy, the defendants assert that the plaintiff failed to properly
complete all levels of the process. Therefore, the respondent urges the court to reconsider its prior
decision regarding exhaustion of these claimsand find that grounds one and six should be dismissed
for the failure to exhaust.

Under the PLRA, a prisoner bringing an action with respect to prison conditions under 42
U.S.C. §1983, or any other federal law, must first exhaust all available administrative remedies.

42 U.S.C. §1997(e)(a). Exhaustion as provided in § 1997(e)(a) is mandatory. Booth v. Churner,

532 U.S. 731, 741 (2001). A Bivensaction, like an action under 42 U.S.C. § 1983, is subject to the

exhaust of administrative remedies. Porter v. Nussle, 534 U.S. 516, 524 (2002). The exhaustion of

administrative remedies“ appliesto all inmate suits about prison life, whether they involve general
circumstances or particular episodes,”® and isrequired even when the relief sought is not available.
Booth at 741. Because exhaustion is a prerequisite to suit, all available administrative remedies
must be exhausted prior to filing a complaint in federal court. See Porter, 534 U.S. at 524 (citing

Booth, 532 U.S. at 741) (emphasisadded). Moreover, aninmatemay procedurally default hisclaims




by failing to follow the proper procedures. See Woodford v. Ngo, U.S , 126 S.Ct. 2378

(2006) (recognizing the PLRA provisions contain a procedural default component).

The BOP makes available to its inmates a three level administrative remedy process if
informal resolution procedures fail to achieve sufficient results. See 28 C.F.R. 8 542.10, et seq.
This process is begun by filing a Request for Administrative Remedy at the institution where the
inmate isincarcerated. If theinmate's complaint isdenied at the institutional level, he may appeal
that decision to the Regional Office for the geographic region in which the inmate's institution of
confinement is located. (For inmates confined at FCI-Gilmer, those appeals are sent to the Mid-
Atlantic Regional Director in Annapolis Junction, Maryland.) If the Regional Office deniesrelief,
theinmate can appeal to the Office of General Counsel viaa Central Office Administrative Remedy
Appeal. Aninmate must fully complete each level of the processin order to properly exhaust his
administrative remedies.

Here, on October 20, 2003, the plaintiff filed administrative remedy request number 314011.
Memorandum (dckt. 55), Ex. 1 (hereinafter “Ex. 1") at Att. A. In that request, the plaintiff
complained to the Warden that the Chaplains at FCI-Gilmer were discriminating against Wiccans
by not providing religious materials or a Wiccan representative to conduct services. 1d. The
plaintiff’s request for administrative remedy was denied on October 29, 2003 because the Warden
found that the requested materials had already been provided and that religious serviceswastrying
to locate a Wiccan volunteer. Id.

On November 12, 2003, theplaintiff appeal ed the Warden’ sdecision to the Regional Office.
Id. at Att. B. On December 17, 2003, the Regional Office denied the plaintiff’s appeal because it

found that FCI-Gilmer wasin compliance with the BOP' s program statement on Religious Beliefs
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and Practices. 1d. More specificaly, the Regional Office found that the scheduling of religious
services was fair and equitable among the different religious groups, that FCI-Gilmer had secured
a Wiccan volunteer, but that the volunteer herself cancelled the scheduled visit, and that certain
religious literature had been approved for purchase when funds became available. 1d. Therefore,
the Regional Office found that the plaintiff’s religious rights had not been violated. 1d.

On December 30, 2003, the plaintiff attempted to appeal the decision of the Regional Office
to the Central Office. 1d. at Att. C. However, that appeal was rejected and returned because the
plaintiff failed to comply with the procedural requirements of attaching acopying of the underlying
institutional remedy. Memorandum at 23. The record shows that plaintiff was given 15 days to
resubmit the appeal in proper form. Id. Nonetheless, there is no evidence that the plaintiff
resubmitted his appeal to the Central Officein the allotted fifteen days. Ex. 1 at 11 18-19.

On February 24, 2004, the plaintiff wrote aletter to the Central Office inquiring about the
status of hisappeal. (Dckt. 10) Inhisletter, the plaintiff asserted that he did not receive notification
that his appeal had been received or any final disposition onthe matter. 1d. The plaintiff requested
to know if the time period for answering his appeal had been extended. 1d.

OnMarch 25, 2004, the plaintiff received aresponse fromthe Central Officeinwhichhewas
advised that his administrative appea had been received, rejected and returned to him on January
2,2004. 1d. Theplaintiff thereafter resubmitted his appeal to the Central Officewith anote stating
that he did not receive the prior response. Id. The second appeal was dated March 22, 2004, but
was not received by the Central Office until April 5, 2004, six days after the plaintiff initiated this
case. Ex.1lat Att. C.

The plaintiff’s second appeal was rejected as untimely on April 7, 2004. 1d. However, the

11



Centra Office advised the plaintiff that it would reconsider his second appeal if he could provide
staff verification that the untimeliness of his second appeal was not his fault. (Dckt. 10) The
plaintiff failed to resubmit his appeal with the appropriate verification. Ex. 1 at { 21.

For these reasons, the defendants submit that the plaintiff has failed as a matter of law to

exhaust hisadministrative remedies. Memorandum (dckt. 55) at 24. Citing Woodford v. Ngo, 126

S.Ct. at 1386, the defendants assert that in order to properly exhaust administrative remedies, an
inmate must follow therulesand strictly comply with therequirementsof theadministrative process.
Id. Therefore, every level of administrative review must be satisfied. 1d. The failure to do so
mandates dismissal for lack of exhaustion. 1d.

After reviewing the additional materials and explanation provided by the defendants, the
undersigned isof the opinion that groundsoneand six of the complaint are not exhausted. Asshown
by the defendants, and undisputed by the plaintiff, he did not properly complete all levels of the
BOP sadministrativeremedy process. Such failureto comply withthe appropriate procedural rules

mandates the dismissal of his claims for the failure to exhaust. See Woodford v. Ngo, supra.

Nevertheless, assuming that grounds one and six were properly exhausted, the defendants
are entitled to judgment as a matter of law for the following reasons.

2. FreeExerciseClaim

The First Amendment to the United States Constitution providesthat “ Congress shall make
no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging
the freedom of speech, or of the press; or of the right of the people peaceably to assemble, and to
petition the Government for a redress of grievances. Withregard to prisoners, the Supreme Court

has specifically found that a prison inmate retains only those First Amendment rights “that are not
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inconsistent with his status as a prisoner or with the legitimate penological objectives of the

corrections system.” Pell v. Procunier, 417 U.S. 817, 822 (1974). Therefore, a prison policy

“allegedtoinfringeconstitutional rights[is] judged under a‘ reasonableness’ test |essrestrictivethan
that ordinarily applied to alleged infringements of fundamental constitutional rights.” O’Lonev.
Estate Shabazz, 482 U.S. 342, 349 (1987). Furthermore, the Court isrequired to give deference to
the judgment of prison administrators in First Amendment challenges. 1d. at 350.

In Turner v. Safley, 482 U.S. 78, 85 (1987), the United States Supreme Court formulated

areasonablenesstest sensitive to both the need to protect the constitutional rights of inmatesand the
policy of judicial restraint regarding prisoner complaints. Specifically, the Court determined that
when a prison regulation or policy “impinges on inmates constitutional rights, the regulation is
validif it isreasonably related to legitimate penological interests.” 1d. at 89. Therefore, although
a prison regulation may infringe on an inmate’s congtitutional rights, that infringement is only

actionable to the extent that the regulation is unreasonable. See Hakim v. Hicks, 223 F.3d 1244,

1247 (11™ Cir. 2000), cert. denied, 532 U.S. 932, 121 S.Ct. 1382 (2001).

In articulating the Turner test, the Court identified severa “factors that are relevant to, and

that serveto channel, thereasonablenessinquiry.” Thornburghv. Abbott, 490U.S. 401, 414 (1989).

The Turner factors are: (1) whether thereis a“valid, rational connection” between the regulation
and a legitimate governmental interest put forward to justify it; (2) whether there are alternative
means of exercising the asserted constitutional right that remain open to the inmates; (3) whether
and the extent to which accommodation of the asserted right will have an impact on prison staff,
inmates and the allocation of prison resources generally; and, (4) whether the regulation represents

an “exaggerated response” to prison concerns. Turner at 89-91; Shaw v. Murphy, 534 U.S. 223,
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229-30 (2001).

However, prior to considering the Turner requirements, the Court must determine whether
there has been an infringement in the first place. See Ali v. Dixon, 912 F.2d 86, 89 (4™ Cir. 1990).
Thus, the first step is to determine whether the plaintiff is sincere in his asserted religious beliefs,

and if heis, that his claims are rooted in belief and are not “purely secular.” Wisconsin v. Y oder,

406 U.S. 205, 215-216 (1972); see also Turner, 482 U.S. at 89-91; O’'Lone, 482 U.S. at 345.

Here, thisit isnot disputed that the plaintiff’ sreligious beliefs are sincerely held. Thus, the
Court will turn to whether or not the defendants have unreasonably restricted the plaintiff’ sright to
freely practice hisreligion.
(a) Religious M aterials

The undisputed facts'® show that FCI-Gilmer was opened on April 21, 2003, and houses

19 Under Rule 56(e) of the Federal Rules of Civil Procedure, if aplaintiff wants certain evidence
to be considered in opposition to a defendant's summary judgment motion, the plaintiff is required to
point it out to the district court. Fed.R.Civ.P. 56(€) (“When a motion for summary judgment is made and
supported as provided in thisrule, an adverse party may not rest upon the mere allegations or denials of
the adverse party's pleading, but the adverse party's response, by affidavits or as otherwise provided in
thisrule, must set forth specific facts showing that there is agenuine issue for trial.”). In other words, the
party opposing a motion for summary judgment motion may not depend upon the mere alegationsin his
pleadings to counter it. Pursuant to Rule 56, the party opposing the motion must respond with counter
sworn affidavits and/or documents to set forth specific facts showing that there is a genuine issue of
material fact in dispute. If the opposing party fails to respond to the motion or responds, but the response
does not comply with the requirements of Rule 56 as stated above, the Court may declare that the factsin
the affidavits and/or documents supporting the motion are established as true and that there is no genuine
issue of material fact in dispute. See also Carmen v. San Francisco Unified Sch. Dist., 237 F.3d 1026,
1031 (9th Cir.2001) (district court need not examine entire file for evidence establishing a genuine issue
of fact, where evidence is not set forth in opposition papers to motion for summary judgment with
adequate references so evidence can be conveniently found); Adler v. Wal-Mart Stores, Inc., 144 F.3d
664, 672 (10th Cir.1998) (same); Forsyth v. Barr, 19 F.3d 1527, 1537 (5th Cir.1994) (same); L.S. Heath
& Son, Inc. v. AT&T Info. Sys., Inc., 9 F.3d 561, 567 (7th Cir.1993) (same); Guarino v. Brookfield
Township Trustees, 980 F.2d 399, 404-06 (6th Cir.1992) (same). Here, the plaintiff’s response to the
defendants’ summary judgment motion relies solely upon unspecified evidence presented prior to the
filing of the defendants’ motion. The plaintiff has not filed any sworn affidavits and/or other documents
to counter the sworn declarations provided by the defendants in support of their motion. Accordingly, the
undersigned has accepted the facts as stated by the defendants as true and no genuine issue of material
fact remains.
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approximately 1570 medium security maleinmates. Memorandum at 3. The adjacent satellitecamp
was opened on March 24, 2003, and houses approximately 130 minimum security male inmates.
Id. at 3-4. The plaintiff has been at the satellite camp at FCI-Gilmer since its activation. Id. at 4.
As part of the activation process at FCI-Gilmer, the BOP’' s Regiona Chaplain purchased religious
supplies, aswell asbooks, reference material, and video for morethan 30 religiousgroups, including
the Wiccans. Id., Ex. 2 (hereinafter “Ex. 2") at 1 8. The items purchased for the Wiccan group
included the ritual tools most commonly used for performing religious worship and rituals.** |d.

Since the activation of FCI-Gilmer, al recognized religious groups have continued to be provided
with the supplies necessary to practice their faiths, as time and budgetary constraintsallow. Ex. 2
at 11 8-12; Ex. 3 at 18-12. The defendants assert Religious Services has regularly replaced and
purchased religiousitemsfor the Wiccafaith at both the secured institution and the camp facility.
Id.

In addition, the BOP allows all faiths to possess certain personal itemsin their cellsfor the
purpose of performing religiousritualsor worshiping on their own. Memorandum at 6. For Wiccan
inmates, those personal itemsinclude: (1) aBook of Shadows; (2) Divination Tool (tarot cards); (3)
Items to honor the Elements of Nature, Salt for the Earth, a Feather or Herb for the Air, a Wood
Wand for Fire, and Water for Water; and (4) areligious medallion, usually a Pentacle and a chain.

Ex. 2 at 13 and Att. B; Ex. 3 at 113 and Att. B.

™ The defendants explain that “[t]he Wiccan faith is earth, nature and fertility oriented, and its
adherents worship at the turn of the seasons and at the various lunar phases, equinoxes, and solstices.”
Memorandum at 5. However, Wiccans practice or worship in their own groups known as covens. |d.
Unlike most other religions, Wiccans have no central dogma or doctrine from which to worship. 1d.
Instead, the faith “encompasses a number of basic traditions, while allowing and indeed expecting
individual members, and covens, to develop and refine their own practices, worship, celebrations, and the
performance of ritual ceremonies.” 1d. Because their religion allows such flexibility, there are many
forms of Wicca and awide range of acceptable beliefs and practices within the faith. 1d.
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In addition to these items, Wiccans may also possess other personal items, but for security
reasons, thoseitemsare not allowed in aninmate’ scell of living quarters. Memorandum at 6. Such
other itemsinclude: (1) Altar; (2) Altar Cloth; (3) Anointing Qil; (4) bell; (5) candles; (6) Chalice;
(7) drum; (8) herbs (sage, cedar, lavender); (9) Icon (picture or statute of the Sacred); (10) incense;
(11) Pentacle; (12) Pentagram; (13) quartz crystal; (14) rattle; and (15) tabbared. 1d. at 7. However,
while these items are permitted, not every item has been deemed essentia or required for the
practice of the Wiccan faith. Ex. 2 1 14; Ex. 3at 1 14.

The defendants concede that the plaintiff has requested and sent complaints to staff on
numerous occasionsregarding religious materials. Memorandum at 7. However, neither Chaplain
Weidman nor Chaplain Kowalczyk is aware of any occasion where Wiccan ceremonies could not
be performed for lack of the required materials. 1d. Moreover, both defendants aver that they have
met with the plaintiff and discussed his concerns and neither can recall ever refusing to provide the
plaintiff with necessary worship materials. Ex. 2 at {6, 7, 12, 15and 16; Ex. 3at 16, 7, 12, 15
and 16. Infact, despite budgetary restraints, the defendants assert that many of the items requested
by the plaintiff have already been provided to the Wiccan group. Ex. 2 at 1 36.

Upon a review of the evidence submitted in this case, the undersigned finds that the
petitioner’s claim that he was denied religious materialsin violation of his First Amendment right
tofreely practicehisreligionisrefuted by therecord. Thedefendants, andindeed, eventheplaintiff,
have provided copies of administrative responses which show that the items requested by the
plaintiff had either already been purchased for the group or orders were submitted upon request.
Moreover, additional items, such as anointing oil, were available for purchase in the commissary.

Someitemsthat the plaintiff requested, such asablind for privacy, weredenied for security reasons.

16



A legitimate penological interest. Moreover, even had theitems not been provided to the plaintiff
upon request, he has failed to show how the failure to provide these items substantially burdened
or prohibited the practice of hisreligion. See Kay v. Friel, 2007 WL 295556 *2 (D.Utah Jan. 26,
2007) (finding plaintiff could not state afree exercise claimin the absence of any facts showing that
the worship materials allegedly withheld were necessary to the practice of the Wiccareligion).
Accordingly, the plaintiff has failed to show that the defendants have failed to provide him
religious materialsin violation of hisFirst Amendment right to freely practice hisreligion and this
ground should be dismissed with prejudice.
(b) Failureto Change Hours of Worship
With respect to the plaintiff’ s request that the hours of worship be changed, the defendants
assert that the plaintiff was requesting permission to allow worship in the evening and late hours of
thenight, usually after dark. For obviousreasonsof safety and security, those requestswere denied.
Accordingly, theplaintiff hasfailed to show that the plaintiff’ sfailureto changethe hoursof Wiccan
worship violated his First Amendment right to freely practice his religion and this ground should
be dismissed with prejudice.
(c) Failureto Provide Representative
With respect to the plaintiff’s clam that the BOP has failed to provide a Wiccan
representative to conduct services and/or rituals, the defendants assert that they have made every
effort to find a Wiccan representative to conduct services.” However, in order for a religious

contractor or volunteer to come into a BOP institution to attend the spiritual needs of inmates, he

12 The defendants assert that they have contacted Wiccan groups in West Virginia, Ohio,
Pennsylvania and Kentucky. Memorandum at 15. Chaplain Weidman has also conducted internet
searches, sent e-mails and made a number of phone calls to Wiccan groups in the surrounding areasin an
effort to obtain volunteers to serve as a guide to the Wiccan inmates at FCI-Gilmer. Ex. 2 at 1 36-38.
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or sheisrequired to submit to and pass abackground check, and must al so undergo training sessions
on such topics as security and safety. Memorandum at 15. Of the persons contacted by the
defendants, many would not submit to the mandatory background check, or it they did, could not
passit. Ex. 2 at 11 36-38; Ex. 3 at 1 20.

Moreover, Chaplain Weidman submitsthat shedidinfact find avolunteer fromthe Beckley,
West Virginia areawho agreed to come to the facility. Memorandum at 15. However, on the day
before her scheduled visit, the volunteer telephoned and cancelled. Id. Chaplain Weidman
continued to contact thispersonto reschedul e, but her e-mailsand tel ephone callswent unanswered.
Id. at 16. From what Chaplain Weidman could determine, there are ssimply no practionersin this
geographic areawho are available. Ex. 2 at 1 41.

Clearly, the defendants have made every reasonable effort to find a Wiccan representative
who iswilling to come to the institution to perform services and counsel the Wiccan inmates. The
fact that thereisno volunteer availableinthisareaisunfortunate. However, such problemisbeyond
the control of the defendants. Moreover, the plaintiff has not shown how the lack of a Wiccan
volunteer substantially burdens or prohibits him from freely practicing hisreligion. The plaintiff
is still free to practice his religion individually, or presumably, with the other Wiccan inmates, if
any, at the FCI-Gilmer camp.

Accordingly, the plaintiff has failed to show how the failure to provide a Wiccan
representative violates his First Amendment right to freely practice his religion and this ground

should be dismissed with prejudice.
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3. Establishment Clause Claims

Pursuant to the Establishment Clause, prison officials are prohibited from favoring any
particular religion. Cruzv. Beto, 405 U.S. 319, 321-22 (1972). Under the reasonabl eness standard
of Turner, prisons must afford inmates of minority religions “areasonable opportunity of pursuing
[their] faith comparable to the opportunity afforded fellow prisoners who adhere to conventional
religious precepts.” Id. at 322. This does not mean, however, that “every religious sect or group
within a prison - however few in number - must have identical facilities or personnel.” 1d. at n. 2.
Disparate treatment between religious groups is only deemed unreasonable if it is the result of

intentional discrimination. See Harrisv. McRae, 448 U.S. 297, 323, n. 26 (1980).

To the extent that the plaintiff claims that the defendants are biased against inmates of the
Wiccanfaith, or that they are denying Wiccan inmates areasonable opportunity to pursuetheir faith
compared to inmates of other faiths, the plaintiff has failed to show that any disparity in treatment
istheresult of intentionally or purposeful discrimination. Rather, the defendants have gone out of
their way to providethe plaintiff with hisreligiousrequests. Any denial of hisrequests hasbeen for
reasons of safety and security, perfectly reasonable and legitimate concerns. Moreover, the
defendants cannot be faulted for the relatively small number of Wiccan practioners in the area
surrounding FCI-Gilmer or thelack of availablevolunteersto assist with services. See Cruzv. Beto,
405 U.S. at 322, n. 2 (“A specia chapel or place of worship need not be provided for every faith
regardless of size; nor must achaplain, priest, or minister be provided without regard to the extent
of demand.”). These are practical constraints beyond the control of the defendants. Accordingly,

the plaintiff has failed to allege sufficient facts to show an equal protection violation.
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V. Plaintiff’s Motion for Immediate | njunction

In this motion, the plaintiff asserts that on October 5, 2006, he was placed in the SHU
pending an investigation. However, the plaintiff assertsthat he wasreally put in the SHU for filing
paperwork against staff for illegal and unprofessional conduct. At the time this motion was filed,
the plaintiff allegesthat he had beeninthe SHU for over 90 days. The plaintiff concedesthat he has
not exhausted his administrative remedies with regard to thisissue, but “begs’ the Court to forego
such process dueto the very serious nature of thismatter. The plaintiff assertsthat heisbeing held
against policy, and therefore, illegally, and requests that this Court issue an Order directing the
ingtitution to release him, and all other inmates who are being similarly held, from the SHU.

Thestandard for grantinginjunctiverelief inthis Court isthe balancing-of-hardship analysis

set forth in Blackwelder Furniture Co. v. Seilig Mfg. Co., 550 F.2d 189 (4th Cir. 1977). In making

thisanalysis, the Court must consider the following four factors:

(1) thelikelihood of irreparable harm to the plaintiff if the preliminary injunctionis
denied,

(2) the likelihood of harm to the defendant if the requested relief is granted,
(3) the likelihood that the plaintiff will succeed on the merits, and
(4) the public interest.

Direx Israel, Ltd v. Breakthrough Medical Corp., 952 F.2d 802, 812 (4th Cir. 1991) (citation

omitted). The “[p]laintiff bears the burden of establishing that each of these factors supports
granting the injunction.” 1d. (citation omitted).

A court will not grant a preliminary injunction unless the plaintiff first makes a “clear
showing” that he will suffer irreparable injury without it. 1d. The required harm “must be neither

remote nor speculative, but actual and imminent.” Id. (citations and internal quotation omitted).
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If such harm is demonstrated, the court must balance the likelihood of harm to the plaintiff if an
injunction is not granted and the likelihood of harm to the defendant if it is granted. _Id. (citation
omitted). If the balance of thosetwo factors®*tipsdecidedly’ infavor of the plaintiff, apreliminary
injunction will be granted if the plaintiff has raised guestions going to the merits so serious,
substantial, difficult and doubtful, as to make them fair ground for litigation and thus for more

deliberate investigation.” Rum Creek Coal Sales, Inc. v. Caperton, 926 F.2d 353, 359 (4th Cir.

1991) (citations omitted). However, “[a]s the balance tips away from the plaintiff, a stronger
showing on the meritsisrequired.” 1d. (citation omitted).

In his case, the plaintiff has failed to establish that he will suffer irreparable harm if an
injunction does not issue. Moreover, the plaintiff hasnot, and cannot, establish alikelihood that he
will succeed on the merits of this claim, since he concedes that thisissue has not been presented to
the BOP' s administrative remedy program. Accordingly, the undersigned recommends that the
plaintiff’s motion for injunctive relief (dckt. 35) be DENIED.

V. Recommendation

For the reasons set forth in this Order, the undersigned recommends that the defendants
Motion to Dismissor, in the Alternative, for Summary Judgment (dckt. 53) be GRANTED and the
plaintiff’s complaint be DENIED and DISMISSED with prejudice. It isfurther recommended that
the plaintiff’s Motion for Immediate Injunction (dckt. 35) be DENIED.

Within ten (10) days after being served with a copy of this Opinion/Report and
Recommendation, any party may file with the Clerk of Court written objections identifying those
portions of the recommendation to which objection is made and the basis for such objections. A

copy of any objections shall also be submitted to the Honorable John Preston Bailey, United States
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District Judge. Failureto timely file objectionsto this recommendation will result in waiver of the
right to appeal from a judgment of this Court based upon such recommendation. 28 U.S.C. §

636(b)(1); Thomasv. Arn, 474 U.S. 140 (1985); Wright v. Collins, 766 F.2d 841 (4th Cir. 1985);

United States v. Schronce, 727 F.2d 91 (4th Cir. 1984), cert. denied, 467 U.S. 1208 (1984).

The Clerk isdirected to mail acopy of this Opinion/Report and Recommendation to the pro
se plaintiff.

DATED: July 16, 2007.

ISG/M S Kaull

JOHN S. KAULL
UNITED STATES MAGISTRATE JUDGE
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